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SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN FRANCISCO

UNIFIED FAMILY COURT

	In re the Marriage of                                )

                                                                     )

Petitioner:                                                   )

                                                                     )

                              and                                )

                                                                     )

Respondent:                                               )

                                                                     )

                                                                     )

                                                                     )
	
	STIPULATION AND ORDER APPOINTING SPECIAL MASTER
Case No.:



PURSUANT TO THE STIPULATION OF THE PARTIES hereinafter set forth, and good cause appearing therefore,


IT IS ORDERED, ADJUDGED AND DECREED THAT:

APPOINTMENT:


1.                  ., is appointed Special Master under Code of Civil Procedure Section 638, until resignation of Debra Bellings-Kee, J.D., M.F.T or written agreement of the parties, further court order, or two years from the date of appointment, whichever first occurs.


2.  This appointment is based upon the expertise of the Special Master as a licensed mental health professional and/or family law attorney.

3. The Special Master may make orders resolving conflicts between the parents which do not affect the court’s exclusive jurisdiction to determine fundamental issues of custody and visitation.  Each party specifically agrees that the Special Master may make decisions (this may involve making and changing orders) regarding possible conflicts they may have on the following issues
, and that such decisions are effective as orders when made and will continue in effect unless modified or set aside by a court of competent jurisdiction: 

___/___
a.  Dates and times of pick up and delivery:

___/___
b.  Sharing of vacations and holidays:

___/___
c.  Method of pick up and delivery:

___/___
d.  Transportation to and from visitation:

___/___
e.  Participation in child care/daycare and baby sitting:

___/___
f.  Bedtime:

___/___
g.  Diet:

___/___
h.    Clothing:

___/___
i.     Recreation:

___/___    
j.     After school and enrichment activities:

___/___
k.    Discipline:

___/___
l.     Health care management:

___/___
m.  Alterations in schedule which do not substantial



      alter the basic time share agreement:

___/___          n.   Participation in visitation ( by significant others, 



       relatives, etc.):

___/___          o.    In the case of infants and toddlers, increasing time share when 

                              developmentally appropriate:

___/___          p.  Making orders more specific or clarifying existing orders so as to                                                                  ….                         help the parties to avoid violation of the Court’s orders:                                                                                                                     

___/___          q.  Alteration of the child(ren)’s appearance, such as haircuts, pierced …                           ears,  body piercing, and tattoos:

 ___/___          r.  Telephone contact by non-custodial parent which the child(ren)              ….                         are in the custody on the custodial parent:   

___/___
s.  Changing the times for religious observances and training by the               .                           child(ren):

___/___
t.  Decisions regarding large purchases made by either parent for               ….                       children, e.g., cell telephone, blackberry, cars, horses, animals to be              ..                          transported with the child(ren):

___/___           u.  Other: ____________________________________________


4.
The Special Master will have authority to make recommendations on the following issues
, which recommendations shall be submitted to the court, which may approve them and enter them as court orders. 

These recommendations will be effective when adopted by the court, and can be reviewed only upon a hearing de novo at which time the moving party has the burden of proof.

___/___
a.    Private school education:

___/___
b.    Religion and religious training:

___/___
c.    Church attendance:

___/___
d.    Large changes in vacation and holiday time shares:

___/___
e.    Supervision of visitation:

___/___
f.    Time share changes which do not alter the child(ren)’s



      primary residence:

___/___          g.   Appointment of counsel for child(ren):

___/___          h.   Other: _________________________________


Once a court order is made relating to any item in this paragraph, the Special Master may make decisions, implementing the court order.

5.  The Special Master shall not make any orders which substantially alter
 the parties’ time sharing arrangements, alter an award of physical custody, alter an award of legal custody, or substantially interfere with a party’s contact with his/her children. These decisions and others relating to the best interests of the child(ren) are reserved to the San Francisco Superior Court for adjudication, and may be presented to the court by either party upon the recommendation of the Special Master in the form of an order to show cause or notice of motion. In an emergency, the Special Master may ask the court to initiate an Order to Show Cause on its own motion.

6,   The Special Master may recommend to the court and/or the parties that the child(ren), and/or either or both parents participate in adjunct services including physical and psychological examinations and assessments, and psychotherapy (including selection of a therapist for the children when the parties cannot agree); alcohol and drug monitoring/testing; domestic violence counseling, attendance at Batterer’s intervention programs, or parenting classes for the parents. The cost for psychotherapy for the children shall automatically be shared by the parties equally in the absence of any provision to the contrary in a current court order.

7.  On notice to both parties and the court, the Special Master may recommend in writing or in open court that a custody evaluation or assessment be conducted. Such recommendation shall set forth the issues to be evaluated or assessed.  Unless the parties agree to the evaluation or assessment within 15 days, the matter will be set by the court for an order to show cause with written notice to all parties.  The parties may choose to respond.

8. The Special Master may request instructions from the court, either in open court or in a writing directed to the court, on 15 days written notice to all parties, unless shortened by the court.  The parties may choose to respond.

QUASI-JUDICIAL IMMUNITY:

9.  The Special Master is an officer of the court/referee, acting as a private judge for the parties to this action, to the extent of this stipulation. The Special Master has quasi-judicial immunity. The Special Master cannot be sued based on her actions in this matter. The Special Master cannot be compelled to testify and is subject to the restrictions of Evidence Code Section 703.5. Any testimony given pursuant to this stipulation or in furtherance of her appointment as Special Master shall not constitute a waiver of the Special Master’s quasi-judicial immunity. 

10.  The Special Master may not testify without the express agreement of the Special Master and the parties. Any testimony given pursuant to this paragraph shall not constitute a waiver of the Special Master’s quasi-judicial immunity.

11.  Notwithstanding the above, the Special Master may elect to testify in any hearing to remove the Special Master, in any request of the Special Master to the Court to terminate the appointment, in any request for instructions, or to enforce fee collection. Any testimony given pursuant to this paragraph shall not constitute a waiver of the Special Master’s quasi-judicial immunity.

PROCEDURE:

12.   Statement of Policies and Procedures:  Both parties shall participate in the                                                                    dispute resolution process as defined by the Special Master and shall be present when so requested by the Special Master. The Special Master shall provide the parties with a written agreement for services containing her policies, including specifically the policy concerning confidentiality of information obtained by the Special Master. The Special Master shall have the authority to determine the protocol of all interviews and sessions including, in the case of meetings with the parties, the power to determine who attends such meetings, including individual and joint sessions with the parties and/or the child(ren). In the event a party does not attend a meeting set by the Special Master, the Special Master may make orders despite the party’s absence.  Both parties understand that they do not have the right to confidentiality with any information they provide to the Special Master as this is not a confidential process.  
13.
Hearings/Sessions: The Special Master may conduct hearings/sessions which are informal in nature, by telephone or in person, and need not comply with the rules of evidence. No record need be made, except the Special Master’s written recommendations. If either party wants an issue decided by the Special Master, he or she may submit a written or telephonic request to the Special Master, as directed by the Special Master, clearly setting forth the issues in dispute.  The hearings may be informal and need not comply with the rules of hearsay or civil procedure.  The testimony need not be sworn. There is no confidentiality as to any evidence presented at such hearings.
14.
Use of Assistants/Consultants:  On reasonable notice to the parties, the Special Master may utilize consultants and/or assistants as necessary to assist the Special Master in the performance of the duties contained herein.  Fees for such consultants or assistants will be advanced by the parties as directed by the Special Master.  In making such directions, the Special Master will consider the financial circumstances of the parties.  In the event of a dispute regarding the allocation of such fees, the court retains jurisdiction to resolve the dispute.

15.  Interviews:  The Special Master may talk with and base orders or recommendations upon conversations with parties, attorneys, witnesses, or examinations of writings which may take place without anyone present. No record need be made.  The Special Master may talk with each party and without the presence of either counsel.  The Special Master shall have the authority to determine the protocol of all interviews, including the power to determine who attends such meetings.

DECISIONS:
16.  Decisions of the Special Master relating to the items listed in paragraph 3, by their very nature are often made in circumstances involving severe time constraints, and, possibly, emergencies; therefore, these decisions may be made orally. Oral orders are binding and effective when made in a fashion communicated to both parties, and such orders shall be further confirmed in writing to both parties and counsel as soon as practicable. Orders made by the Special Master in writing, shall be binding and effective when signed by the Special Master.  All Orders will be submitted to the Judge at a later time, but their date of effectiveness is as stated in this paragraph. The parties will not obstruct the Special Master’s ability to communicate with them to impart oral decisions. If either party does, it will be as if the oral decision of the Special Master has been communicated and said order will be binding.

WARNING:  In signing this agreement, both mother and father should assume that the Special Master’s decision on the issues listed in paragraph 3 will be final. Because of time constraints and because of the language of this stipulation, the possibility of obtaining a court order changing a Special Master’s decision on these issues is unlikely. Any party challenging the Special Master’s decision on any of these issues will have a burden of proving, with clear and convincing evidence, that the Special Master’s decision was legally incorrect and/or not in the best interest of the child(ren).

17.  If the Special Master makes recommendations on issues addressed in paragraph 4, above, these recommendations should be in writing, and filed with the court. If either party disagrees with any recommendation thus made, he/she may make a timely motion, requesting a judicial review of the order. In that event, the party challenging the Special Master’s recommendation has the burden of proof according to law as set forth in paragraph 4. Once the court adopts the recommendation and it becomes a court order, the Special Master may make decisions implementing the court order.

18.  Copies of all motions, objections, or other documents submitted to the Court or issued by the Court shall be served in accordance with Code of Civil Procedure Section 1005 on all parties, counsel and the Special Master by the person or entity generating such documents.
COMMUNICATION WITH SPECIAL MASTER:


19.  The parties and their attorneys shall have the right to initiate or receive ex- parte communication with the Special Master. The parties agree, however, that ex-parte communications should be minimized whenever possible and the Special Master shall have the right to disclose all ex-parte communications.  If the Special Master is requested to make orders based upon an ex-parte communication, she shall make reasonable efforts to contact the other party before making such orders.  Any party may initiate contact in writing with the Special Master, provided that copies are provided to opposing counsel and/or all parties simultaneously.


20.
The Special Master may communicate with the parties’ child or children outside the presence of the parties.  The Special Master may communicate with the therapists who are treating the parties’ child or children, as well.  If the Special Master is of the opinion that the information or notes generated by the Special Master’s communications with the children and/or with the children’s therapists contain information which may be harmful to the child or which may be damaging to the child’s relation with his or her therapist or with either parent, the Special Master may withhold such information.  If either parent wishes to review such information, such review can only be allowed upon noticed motion, after in camera review of the information by the Court, in consultation with the Special Master.  If, after such review, the Commissioner or Judge agrees with the Special Master that the divulging of such information could be harmful to the child or damaging to the child’s relationship with his/her therapist or either parent, the court may order that such information need not be divulged.


21.  The Special Master may communicate ex-parte with the Judge, at the discretion of the Special Master and the Judge. Such communications shall be made only after giving notice to both parties; provided, however, that notice may be excused if notice would frustrate the very purpose of the communication. If the Special Master communicates with the Judge without having given notice she shall notify the judge of that fact and her reasons for not giving notice.


22.  The parties shall provide in a timely fashion all reasonable records, documentation, and information requested by the Special Master.


23.  Counsel for            Petitioner/Plaintiff            Respondent/Defendant shall provide, within 15 business days from the date this order is mailed, copies of all:

                    __              Pleadings

                    __              Orders and correspondence between counsel or the court and counsel related to the action.

24.   No therapist-patient relationship and/or privilege is created between the Special Master and the parties by this stipulation. No attorney-client relationship and/or privilege is created by this stipulation between the Special Master and the parties.

DATA COLLECTION

25.  The parties have been informed that they are not required to give up privileges or rights to privacy, and they do not have to agree to disclose information.  However, they agree that records and information regarding either party and/or the child(ren) may be released to the Special Master by the following:

a.  Child(ren)’s current/previous pediatrician;

b.  Child(ren)’s current/previous psychologist/psychiatrist or mental health                               .                 professional;

c.  Child(ren)’s current/previous teacher(s) and schools;

d.  Hospital and medical records of child(ren)’s current/previous physician;

e.   Law enforcement agencies, police department/sheriff’s office;

f.    Prior Special Master;

g.   Custody Evaluator;

h.   Daycare providers;

i.    Other:  _______________________________________

The parties will sign the consent to the release of the above-listed information form(s) provided to them by the Special Master and any required by the persons, schools, and/or agencies noted in A through I above to release the information to the Special Master.  In addition, the parties shall provide non-privileged documents to the Special Master on request.
CHILD ABUSE REPORTING

26.  The Duty to Report:
The penal code mandates that all child care custodians and health care practitioners (doctors, marriage counselors, family and child counselors, psychologists, social workers and others) report to child protective services any information regarding possible child abuse that comes to the attention of the health care practitioner.  The reporting requirement is an exception to the confidentiality privilege.  This means that all incidents of child abuse or suspected child abuse that meet the mandatory reporting standards for mental health professionals will be reported by the Special Master to appropriate authorities. Communications to this Marriage Family Therapist are not privileged or confidential  because the therapist, in her role as a Special master, is not representing a client.

27.
Attorney  Special Master:
The child abuse reporting statute does not apply to attorneys because attorneys are not named in the statute as a class of persons who are mandated to report a child abuse allegation.  However, because this Special Master is a licensed Marriage Family Therapist in addition to being an attorney, she is a mandated reporter and must report as set forth in paragraph 26 above.  Communications to an attorney Special Master are not privileged or confidential communications because the attorney, in her role as a Special Master, is not representing a client.


28.
False Allegations of Child Abuse:  The Family Code provides for a monetary sanction and attorney fees for any knowingly false allegation of child abuse made during a child custody proceeding.  This section does not apply to Special Masters who report an allegation made to them, but does apply to the person making the allegation to the Special Master if the court finds that the initial allegation was made knowing that it was untrue.


29.
Immunity for Child Abuse Reporting:  Health care practitioners who are required to report allegations of child abuse are immune from civil suits or liability for making their required reports.  They cannot be sued either for the report or for the violation of the confidentiality privilege.  Specific statutes provide for the immunity from civil suits and also provide an exception to the confidentiality privilege.

FEES:
 
30.  Charges and Costs: The Special Master’s fees are $350.00 per hour. Time spent in interviewing, report preparation, preparing letters, faxes, statements of decision, recommendations, orders, review of records and correspondence, telephone conversation, travel, court preparation and any other time invested in connection with serving as Special Master will also be billed at the $350.00 hourly rate. The Special Master’s fee for court appearances and settlement conference is $350.00 per hour ( 4 hour minimum) while in court and at the settlement conference ( 4  hour minimum) and $350.00 per hour travel time to and from her office. 

 
31.  It is understood that despite the fact that the Special Master may make decisions or orders in favor of one party, both parties will continue to be responsible for the payment of fees associated with such services at the allocated percentage set forth in paragraph 37 below. Ultimately, The court shall determine the proper allocation between the parties of the fees of the Special Master for such services and may require reimbursement by one party to the other for any payment to the Special Master. 

32.  The Special Master shall be reimbursed for any expenses she incurs in     association with her role as Special Master.  These costs may include, but are not limited to, the following:  photocopies, messenger service, long distance telephone charges, express and/or certified mail costs and excess postage to foreign countries, parking, tolls, mileage, travel expenses and word processing.

33.  Payment:  Prior to the initial interview, the parties will provide the Special Master with an advance retainer totaling $_______,  $_______ from each party. The aforementioned hourly fees and costs as set forth above shall be drawn against this retainer.  Any funds remaining at the termination of the Special Master’s services shall be refunded to the parties.  In the event the retainer is expended within 4 hours of her fees prior to the termination of the Special Master’s services, the parties agree to provide a like amount as and for an additional advance retainer within 15 days of the request.  The Special Master shall not become a creditor of the parties.

34.     Objections to Fees or Costs:  Any objection to the Special Master’s bills     must be brought to her attention in written form within ten business days of the billing date; otherwise the billing shall be deemed agreed to and accepted.

35.    Enforcement:
In the event that arbitration proceedings or a legal action become necessary to enforce any provision of this order, the non-prevailing party shall pay attorney’s fees and costs as may be incurred.  The Special Master may proceed by noticed motion to the court in the event his/her fees are not timely paid.  A willful failure to advance an initial or later retainer within 15 days of a demand therefore may be the subject of monetary or issue sanctions or contempt action.

36.  The court reserves jurisdiction in the family law action to enforce the    provisions of this stipulation.

ALLOCATIONS:

37.  Except as otherwise provided herein, the fees and advance deposit of the Special Master retainer shall be shared by the parties in the following manner:   Father shall pay__          % of the Special Master’s fees, expenses, advance and ongoing retainer; and Mother shall pay_          % of the Special Master’s fees, expenses, advance and ongoing retainer. The Special Master shall have the right to recommend the reallocation of payment of her fees at a percentage different from the above if she believes the need for her services is attributable to the conduct of one party or if changed financial circumstances of one party or both parties warrant it.
38.  Telephone calls to the Special Master by either party are part of the process and appropriately paid for the parties according to their percentage share as ordered, unless otherwise determined by the Special Master.

39.   In the event that either party fails to provide twenty-four (24) hours telephone notice of cancellation of any appointment with the Special Master, such party shall pay all of the Special Master’s charges of such missed appointment at the full hourly rate, at the discretion of the Special Master.
RENEWAL, WITHDRAWAL, REMOVAL, GRIEVANCES

40.  Renewal of Term of Appointment:  The parties and the Special Master       agree to renew or extend the term of the Special Master by written stipulation and order.

41.  Resignation of Special Master:  The Special Master may, on notice to all parties and counsel, ask that the court remove her as Special Master.  Such request shall set forth the reason for such request and 30 days written notice will be given to the parties.

42. Removal of the Special Master:  The Special Master can be removed or      replaced at any time by written stipulation and order signed by all parties.  If there is not agreement by the parties and Special Master, paragraph 44 will apply.
43. Disqualification:   The Special Master may be disqualified on any of the grounds applicable to the removal of a judge, referee or arbitrator. In the event the parties do not agree to remove the Special Master, either party may request the removal of the Special Master by noticed motion.  Such motion shall proceed on the written documents submitted by both parties and the Special Master, unless the court orders an evidentiary hearing.  Each party and the Special Master may respond to the initial submissions in writing.
44. Contested Removal/Grievances:  Neither party may initiate court proceedings for the removal or disqualification of the Special Master, nor initiate any complaints or grievances, nor bring to the court’s attention any grievances regarding the performance or actions of the Special Master, nor complain about the Special Master to the Special Master’s licensing boards (either or both licensing boards) without first following this procedure:
(a)  A person having a complaint or grievance regarding the Special Master must discuss the matter with the Special Master in person before pursuing it in any other manner,

(b)  If, after discussion, the party decides to pursue a complaint, he/she must  submit a written letter detailing the complaint or grievance to the Special Master, to the other party, to both parties’ attorneys (if any), and to the attorney for the child(ren), if one exists.  The Special Master will within 30 days provide a written response to the grievance to both parties, both attorneys and the attorney for the child(ren).

(c)  If appropriate, given the circumstances, the Special Master will then meet with the parties and their attorneys (if any), to discuss the matter.

(d)  If it is a licensing matter and no resolution was reached after pursuing (a), (b), and (c) above, the parties and Special Master shall attend a judicially supervised settlement conference on the court’s regularly scheduled settlement conference calendar prior to any licensing action being undertaken.

(e)  If the grievance or complaint is not resolved after following items (a) through (d) above, the complaining party may proceed by noticed motion to the court for removal of Special Master.

(f)  The court shall reserve jurisdiction to determine if either or both parties and/or the Special Master shall ultimately be responsible for any portion or all of said Special Master’s time and costs spent in responding to the grievance and the Special Master’s attorney’s fees, if any.

WAIVER OF RULE OF COURT 3.904

45.  Both parties agree that the Special Master shall be advised of the grounds for objection to appointment under Code of Civil Procedure Section 641, and the Special Master shall disclose to both parties, or their counsel if represented, within 30 days the existence of any such grounds.  The failure of either party to file with the Court within 15 days any objection under Code of Civil Procedure Section 641 shall be deemed a waiver of grounds for objection to the Special Master under Code of Civil Procedure Section 641.  Both parties agree that the requirement to post a notice indicating the case number and the telephone number of the person to contact to arrange for attendance in any Special Master proceeding under California Rule of Court Section 3.904 is waived.  To that extent, the records in this case are deemed confidential.
IT IS SO STIPULATED

Mother                                                          Father

APPROVED AS TO FORM

Attorney for Mother                                  Attorney for Father

Special Master

ORDER

Upon reading the foregoing stipulation, and good cause appearing therefore, IT IS SO ORDERED.

DATE:                                                         JUDGE OF THE SUPERIOR COURT
� By agreement, signed by both, the parties may exclude specified items from the following list. Each party is to initial each item to which they agree.


� By agreement, signed by both, the parties may exclude specified items from the following list. Each party is to initial each item to which they agree.


� Ordinarily defined as more than 2 nights per week.
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